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UPPER TRIBUNAL CASE LAW 2015: THE STORY SO FAR 

Below are the head notes from the UT reported cases of 2015 as of 17
th

 March 2015. 

Have a read on the bus, train or toilet and update yourself upon the latest 

developments. For further updates see the links in the header above for my email, 

twitter, LinkedIn and YouTube. 

Bossadi (paragraph 276ADE; suitability; ties) [2015] UKUT 42 (IAC) (28 January 

2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/42.html 

 (1) Being able to meet the requirements of paragraph 276ADE of the Immigration Rules requires being able to 

meet the suitability requirements set out in paragraph 276ADE(1). It is because this subparagraph contains 

suitability requirements that it is not possible for foreign criminals relying on private life grounds to circumvent 

the provisions of the Rules dealing with deportation of foreign criminals. 

  

(2) The requirement set out in paragraph 276ADE (vi) (in force from 9 July 2012 to 27 July 2014) to show that 

a person “is aged 18 years or above, has lived continuously in the UK for less than 20 years (discounting any 

period of imprisonment) but has no ties (including social, cultural or family) with the country to which he would 

have to go if required to leave the UK”, requires a rounded assessment as to whether a person’s familial ties 

could result in support to him in the event of his return, an assessment taking into account both subjective and 

objective considerations and also consideration of what lies within the choice of a claimant to achieve. 

 

Cancino (costs – First-tier Tribunal – new powers) [2015] UKFTT 59 (IAC) (28 January 

2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/59.html  

  

[1] Rule 9 of the 2014 Rules operates in conjunction with section 29 of the Tribunals, Courts and Enforcement 

Act 2007. 

  

[2] The only powers to award fees or costs available to the First-tier Tribunal (the “FtT”) are those contained 

in Rule 9 of the Tribunal Procedure (First-tier Tribunal) (Immigration and Asylum Chamber) Rules 2014 

(the “2014 Rules”). 

  

[3] Transitionally, Rule 9 of the 2014 Rules applies only to appeals coming into existence subsequent to the 

commencement date of 20 October 2014. It has no application to appeals predating this date. 

  

[4] It is essential to be alert to the distinctions between the costs awarding powers contained in Rule 9(2)(a) 

and Rule 9(2)(b) of the 2014 Rules. 

  

[5] Awards of costs are always discretionary, even in cases where the qualifying conditions are satisfied. 

  

[6] In the ordinary course of events, where any of the offending types of conduct to which either Rule 9(2)(a) or 

Rule 9(2)(b) of the 2014 Rules applies, the FtT will normally exercise its discretion to make an order 

against the defaulting representative or party. 

  

[7] The onus rests on the party applying for an order under Rule 9. 

  

[8] There must be a causal nexus between the conduct in question and the wasted costs claimed. 

  

[9] One of the supreme governing principles is that every case will be unavoidably fact sensitive. Accordingly, 

comparisons with other cases will normally be inappropriate. 

[10] Orders for costs under Rule 9 will be very much the exception, rather than the rule and will be reserved to 

the clearest cases. 

  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/42.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/59.html
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[11] Rule 9 of the 2014 Rules applies to conduct, whether acts or omissions, belonging to the period 

commencing on the date when an appeal comes into existence and ending on the date of the final 

determination thereof. 

  

[12] The procedure for determining applications under Rule 9 of the 2014 Rules will be governed in the main by 

the principles of fairness, expedition and proportionality. 

 

MM (Darfuris) Sudan (CG) [2015] UKUT 10 (IAC) (5 January 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/10.html  

In the country guidance case of AA (Non-Arab Darfuris-relocation) Sudan CG [2009] UKAIT 00056, where it is 

stated that if a claimant from Sudan is a non-Arab Darfuri he must succeed in an international protection claim, 

“Darfuri” is to be understood as an ethnic term relating to origins, not as a geographical term. Accordingly it 

covers even Darfuris who were not born in Darfur. 

 

MR (permission to appeal: Tribunal’s approach) [2015] UKUT 29 (IAC) (19 January 

2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/29.html 

 (1)   A judge considering an application for permission to appeal to the Upper Tribunal must avoid 

granting permission on what, properly analysed, is no more than a simple quarrel with the First-tier 

Tribunal judge’s assessment of the evidence. 

  

(2)   When granting permission to appeal to the Upper Tribunal, it is unsatisfactory merely to state that the 

applicant’s grounds are arguable. 

  

(3)   The requirement, emphasised in Nixon (permission to appeal: grounds) [2014] UKUT 368 (IAC), to 

engage with each and every ground of application, need not involve anything of an unduly elaborate, 

burdensome or analytical nature. The reasons for granting or refusing permission to appeal, in whole 

or part, in any given case will almost invariably be capable of being expressed in a concise and 

focused manner. 

 

Dube (ss.117A-117D) [2015] UKUT 90 (IAC) (24 February 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/90.html 

 (1) Key features of ss.117A-117D of the Nationality, Immigration and Asylum Act 2002 include the following: 

  

(a) judges are required statutorily to take into account a number of enumerated considerations. Sections 

117A-117D are not, therefore, an a la carte menu of considerations that it is at the discretion of the judge 

to apply or not apply.  Judges are duty-bound to “have regard” to the specified considerations. 

  

(b) these provisions are only expressed as being binding on a “court or tribunal”. It may be that the 

Secretary of State will consider it in the interests of good administration and consistency of decision-

making on Article 8 claims at all levels to have express regard to ss.117A-117D considerations herself, but 

she is not directly bound to do so. 

  

(c) whilst expressed in mandatory terms, the considerations specified are not expressed as being 

exhaustive: note use of the phrase “in particular” in s.117A(2): “ In considering the public interest 

question, the court or tribunal must (in particular) have regard— “. 

  

(d) section 117B enumerates considerations that are applicable “in all cases”, which must include foreign 

criminal cases. Thus when s.117C (which deals with foreign criminals) states that it sets out “additional” 

considerations that must mean considerations in addition to those set out in s.117B. 

  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/10.html
http://www.bailii.org/uk/cases/UKIAT/2009/00056.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/29.html
http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_368_iac.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/90.html
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(e) sections 117A-117D do not represent any kind of radical departure from or “override” of previous case 

law on Article 8 so far as concerns the need for a structured approach. In particular, they do not disturb the 

need for judges to ask themselves the five questions set out in Razgar [2004] UKHL 27.  Sections 117A-

117D are essentially a further elaboration of Razgar’s question 5 which is essentially about proportionality 

and justifiability. 

  

(2) It is not an error of law to fail to refer to ss.117A-117D considerations if the judge has applied the test he or 

she was supposed to apply according to its terms; what matters is substance, not form. 

 

Idris, R (on the application of) v The Secretary of State for the Home Department (IJR) 

[2015] UKUT 95 (IAC) (4 February 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/95.html 

 

The Chikwamba v SSHD [2008] UKHL 40 [2008] 1 WLR 1420 principle is only engaged if, in the terms of [30] 

(a) of SSHD v Hayat (Pakistan)[2012] EWCA Civ 1054, the SSHD has refused the application in question “on 

the procedural ground that the policy requires that the applicant should have made the application from his 

home state”. 

Same head note on: 

Thakral, R (on the application of) v The Secretary of State for the Home Department 

(IJR) [2015] UKUT 96 (IAC) (10 February 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/96.html   

 

LH and IP (gay men: risk) (CG) [2015] UKUT 73 (IAC) (18 February 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/73.html 

 (1)               Having regard to the provisions of articles 365 and 365A of the Sri Lankan Penal Code, gay men 

in Sri Lanka constitute a particular social group. 

  

(2)              ‘Gay men in civil partnerships’ in Sri Lanka do not constitute a particular social group for the 

purposes of the Refugee Convention. The Sri Lankan authorities’ failure to recognise alternative 

marital and quasi-marital statuses such as civil partnership or homosexual marriage which are 

available in other countries of the world does not, without more, amount to a flagrant breach of core 

human rights. 

  

(3)               Applying the test set out by Lord Rodger in the Supreme Court judgment in HJ (Iran) & HT 

(Cameroon) v Secretary of State for the Home Department [2010] UKSC 31, in general the treatment 

of gay men in Sri Lanka does not reach the standard of persecution or serious harm.  

  

(4)               There is a significant population of homosexuals and other LGBT individuals in Sri Lanka, in 

particular in Colombo.  While there is more risk for lesbian and bisexual women in rural areas, 

because of the control exercised by families on unmarried women, and for transgender individuals and 

sex workers in the cities, it will be a question of fact whether for a particular individual the risk 

reaches the international protection standard, and in particular, whether it extends beyond their home 

area.  

  

(5)               Where a risk of persecution or serious harm exists in an appellant’s home area, there may be an 

internal relocation option, particularly for individuals returning via Colombo from the United 

Kingdom. 

 

Simaei & Anor, R (on the applications of) v Secretary of State for the Home 

Department (Dublin returns – Hungary (IJR) [2015] UKUT 83 (IAC) (24 February 

http://www.bailii.org/uk/cases/UKHL/2004/27.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/95.html
http://www.bailii.org/uk/cases/UKHL/2008/40.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2008/40.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/1054.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/96.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/73.html
http://www.bailii.org/uk/cases/UKSC/2010/31.html
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2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/83.html 

In light of the considerable body of relevant background country information considered by the Respondent, 

it was open to her to find that there was neither systemic deficiency nor were there substantial operational 

problems in the conditions in Hungary for the reception, processing and treatment of asylum seekers. 

Weldegaber, R (on the application of ) v Secretary of State for the Home Department 

(Dublin Returns - Italy) (IJR) [2015] UKUT 70 (IAC) (12 February 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/70.html 

1.         Dublin cases require the Respondent to undertake a thorough and individuated examination of the 

situation and circumstances of the person concerned. 

  

2.         The European Court of Human Rights in Tarakhel v Switzerland [App.no. 29217/12 (GC)] was not 

purporting to promulgate a general rule or principle that a sending state is required to secure specific 

assurances from the destination state as to accommodation or the like. 

  

3.         In light of the considerable body of relevant background country information considered by the 

Respondent, it was open to her to find that there was neither systemic deficiency nor serious operational 

failure in the conditions prevailing in Italy for the reception, processing and treatment of asylum seekers. 

  

Mostafa (Article 8 in entry clearance) [2015] UKUT 112 (IAC) (6 March 2015)  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/112.html  

In the case of appeals brought against refusal of entry clearance under Article 8 ECHR, the claimant’s 

ability to satisfy the Immigration Rules is not the question to be determined by the Tribunal, but is 

capable of being a weighty, though not determinative, factor when deciding whether such refusal is 

proportionate to the legitimate aim of enforcing immigration control. 

 

  

http://www.bailii.org/uk/cases/UKUT/IAC/2015/83.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/70.html
http://www.bailii.org/uk/cases/UKUT/IAC/2015/112.html

